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SUMMARY OF INFORMATION 
Prepared for Planning Commission Hearing 

Continuance from January 3, 2017 
 

FILE #    PLAAPL-16-10-0004 of                                                                 HEARING DATE: March 7, 2017                         
    PLAMNS-16-04-0013 PUBLISH DATE:  February 28, 2017  
 

REQUEST:   Appeal of the Planning Director’s decision to deny an application to replace 
and expand an accessory structure.   

 
STAFF RECOMMENDATION:  Uphold the decision of the Director, and deny the appeal 
 

 

APPLICANT:     APPELLANT: 
Deschutes Nena, LLC    Scott Hodson of Deschutes Nena, LLC 
PO Box 3227     PO Box 3227 
Wilsonville, OR 97070   Wilsonville, OR 97070 
 

 

PROPERTY INFORMATION: 
 
Zoning: Exclusive Farm Use (A-1(160)) and Environmental Protection District 7- Natural Areas Overlay  
 
Location:  The subject parcel is located between the Burlington Northern Santa Fe Railroad and the  
        Deschutes River, near the western river bank, approximately 7 miles south of Maupin, Oregon;  
                   more specifically described as: 
 
  Tax Lot   Acct #   Acres 
  6S 14E 0 4700  12620   0.31 
 

  

    ATTACHMENTS:   
 

A. Staff Summary 
B. Planning Commission Options & Staff Recommendation (UPDATED 2/28/17) 
C. Maps 
D. Background and Code Analysis for Planning Commission Appeal 
E. Illegal Parcel Letter, 2001 
F. Board of County Commissioners Decision regarding EPD-7 Interpretation, Dec. 5, 2013 
G. Letter to Applicant (Type 1 Denial), October 13, 2016 
H. Applicant Response & Appeal, October 19, 2016 
I. Further Research (PLAMIS-14-10-0033) 
J. Declaration of Taylor Geraths 
K. Comments Received from Finnbelle LLC 
L. Email Exchange Between Applicant and Staff (ADDED 2/28/17) 
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ATTACHMENT A - STAFF SUMMARY 
Appeal PLAAPL-16-10-0004 of PLAMNS-16-04-0013  

 
A full staff report with all findings of fact and conclusions is enclosed as Attachment D and was 
available at the Wasco County Planning Department for review one week prior to the March 7, 
2017 hearing.  The full staff report is made a part of the record.  This summary does not 
supersede or alter any of the findings or conclusions in the Planning Commission report, but 
summarizes the results of staff’s review and recommendation. 
 
Scott Hodson of Deschutes Nena, LLC has filed a timely appeal of the Planning Director’s 
Decision to deny PLAMNS-16-04-0013, an application to replace and expand a pit toilet with an 
incinerating toilet to be used in conjunction with an existing commercial guided fishing operation 
and campground on Parcel 6S 14E 0 4700, Account Number 12620, located in the A-1(160), 
Exclusive Farm Use Zone, and within Environmental Protection District 7 (EPD-7) Natural Areas 
Overlay Zone.  The decision to deny the proposed development was issued on October 13, 
2016.  An appeal was filed by the applicant, Scott Hodson of Deschutes Nena, LLC on October 
19, 2016, within the 12-day appeal period. 
 
Deschutes Nena, LLC purchased the property in 2012 and has been operating a commercial 
guided fishing operation and campground since becoming owners. The commercial business 
was not permitted by Wasco County Planning or any other agency that staff is aware of. As 
explained below, the commercial use cannot be permitted under current regulations. This 
department received a complaint about the odor and the extra outhouse in May 2014 and 
opened Code Compliance file CODENF-14-10-0036 with multiple letters and discussions since 
with the landowner about the illegal nature of the parcel, the illegal commercial use, and the 
need to cease these operations.  
 
The 0.31 acre subject property is located near the Deschutes River, on the north side of the 
BNSF Railroad right-of-way and adjacent to the rail line, south of Maupin. The subject property 
is separated from the Deschutes River by a portion of an adjacent private property owned by 
Finnbelle LLC, who has complained of trespassing issues by Deschutes Nena, LLC. The area of 
physical separation and trespass concerns between the subject property and the Deschutes 
River ranges from 30 to 60 feet wide. Finnbelle, LLC also owns the parcel to the west, which is 
south of the railroad right-of-way.  The only other landowner within 750 feet is the BLM which 
owns and manages the opposite river bank in this area. Maps are included as Attachment C.   
 
The denial for this application is based on staff findings that conclude: (1) the property is not a 
legal parcel, (2) there are unresolved code violations on this parcel precluding Wasco County 
from approving any land use or development, and (3) the unlawful use cannot be remedied 
through a new application under current regulations due to the restrictions of EPD-7. Please see 
Attachment G for the staff analysis and denial of proposed development. 
 
Legal Parcel: 
This parcel was initially part of a much larger tract of land owned by BNSF Railroad.  A building 
established on this site in 1911 was used as a switchman’s quarters and later as a personal 
fishing cabin. In 1998 BNSF created the subject parcel by deed and sold it to two individuals 
who had been leasing it from BNSF as a personal fishing cabin since 1983.  
 
In 2001, previous owners requested a legal parcel determination. Staff analysis concluded that 
the subject property does not constitute a legal parcel (Attachment E). After a succession of 
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private owners, Deschutes Nena, LLC purchased the property in 2012. This analysis was 
provided to Deschutes Nena, LLC in 2014 at their request (see PLAMIS-14-10-0033 in 
Attachment I).  A copy of the lease, deeds, and restrictions are included in Attachment I.   
 
Unresolved Code Violations: 
Separate from the unlawful land division, staff was made aware of the commercial guided 
fishing operation and campground during code compliance actions taken after a May 3, 2014 
complaint about odor from the property and reports of an additional illegal outhouse. Although 
the applicant did not apply for the verification of a non-conforming use, Section 13.050.A.3.b., a 
“preponderance” of evidence is required to verify that a lawfully established non-conforming use 
exists.  Application materials demonstrate that the switchman’s quarters building on this parcel 
has been used as a personal “fishing cabin” since 1983.  Testimony from Deschutes Nena, LLC 
co-owner Taylor Geraths was submitted as evidence where he claimed to have been using this 
property for his commercial fishing guide operations with the previous land owners consent 
since 1994. A permit would have been required in 1994 from Wasco County Planning and no 
evidence was submitted showing that this use had ever been established as lawful.  Using this 
parcel for this commercial use is illegal; the proposed toilet replacement and expansion is 
intended to serve the commercial use and cannot be approved.  
 
Unlawful Use Cannot Be Remedied Through Land Use Approval: 
Environmental Protection District 7 does not allow conditional uses listed in the underlying 
zoning. The application materials state that commercial guided fishing operations constitute a 
Farm Use, which is an allowed use in EPD-7. Through DLCD and the Oregon Department of 
Agriculture, the State of Oregon has previously determined that commercial guided fishing 
operations do not constitute a Farm Use as defined by the state or Wasco County’s LUDO.  
 
For these reasons, and as further outlined below in Attachment G and staff response to the 
grounds of appeal, staff finds that the application must be denied.  
 
 

Staff Response to Grounds of Appeal 
 
Ground for Appeal #1:   
 

“The property’s structures and uses are lawfully nonconforming.”  
 
STAFF RESPONSE:  The applicant applied for the replacement and expansion of a pit toilet 
with a larger incinerating toilet. The applicant did not request a verification of a lawfully 
established nonconforming use pursuant to Chapter 13 of the Wasco County LUDO.  The 
application seeks to replace what the applicant states is an existing legal structure (the pit 
toilet).  Based on documentation from the 2014-2016 code enforcement process, 2013 aerial 
photos, and the lack of permits or past approvals, staff finds that the existing pit toilet, in its 
current location and configuration, is not a legal structure. Additionally, it is used to support a 
prohibited use in this zone and EPD overlay. Allowing replacement or expansion would only 
further an existing land use violation. 
 
To verify a property’s structures and uses are lawfully established, non-conforming uses, Wasco 
County LUDO Chapter 13 requires an applicant to provide a “preponderance” of evidence to 
demonstrate lawful establishment and continuous use. The applicant submitted a 1983 lease 
that labels the structure a “Fishing Cabin” but does not mention the outhouse, and explicitly 
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prohibits other structures from placement.  The lease does not mention any commercial use of 
the property.  The application materials also include a statement from the current owner that his 
organization has owned this land since 2012 and used it for commercial fishing.   
 
After review of the materials provided by the applicant, staff finds sufficient evidence was not 
provided to verify the lawful establishment of the bathrooms or the use they would serve. A 
lease document is not a substitute for the land use approvals that would have been required by 
Wasco County. And, although the applicant provided statements from past owners who confirm 
continuous commercial use since 1994, they did not provide documentation that the commercial 
use was lawfully established. In 1994 the commercial use would have required permits from the 
Wasco County Planning Department.  The applicant’s assertions are further challenged by 
comments from neighboring landowner Finnbelle LLC’s lawyer, Timothy Ramis, who claims this 
commercial use only arose in 2012. 
 
As provided, the evidence does not support the assertion that the use was lawfully established 
prior to application of current zoning, even if the commercial use was established by Mr. 
Geraths in 1994. 
 

 
Ground for Appeal #2:   

 
“An approval to replace the outdoor toilet does not require a legal parcel.” 

 
STAFF RESPONSE:  Wasco County LUDO requires that all land use applications may only be 
approved on legal parcels.  As noted throughout this report, staff prepared a legal parcel 
determination in 2001 providing the information to the landowners and provided the same to 
Deschutes Nena, LLC in 2014, and found that the subject parcel is not a legal parcel, (See 
Attachments E and I).   
 
Per LUDO Section 3.210 for all “Uses Permitted Subject to Type I Review”, the A-1 zone states 
“The following uses are permitted on a legal parcel (emphasis added)”.  A replacement of a 
legally established structure is a Type 1 Review.  Because, this use occurs in EPD-7, Natural 
Area Overlay, all listed uses are required to be reviewed as conditional uses, subject to 
conditional use criteria.  Thus, if this were a replacement of a legally established structure, it 
would require a Conditional Use Permit.  Under “Uses permitted Subject to Conditional Use 
Review” the Wasco County LUDO also states “The following uses are permitted on a legal 
parcel (emphasis added)”.   
 
 
Ground for Appeal #3: 

 
“The Planning Director erred in determining “There is no evidence that the existing 
outhouse structure or commercial guide use were lawfully established”.”  

 
STAFF RESPONSE:  As noted above, the applicant’s evidence consists of a 1983 lease from 
BNSF to two individuals for a “Fishing Cabin”, mentions no outhouse, and expressly states that 
no other buildings are allowed and does not include a reference to commercial use. The 
applicant also provided a statement that he obtained ownership in 2012 and has used it 
commercially every year since and a statement from co-owner Taylor Geraths that he has used 
the land in association with a commercial guided fishing operation since 1994.    
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Staff finds that these items do not constitute evidence of a lawfully established outhouse 
structure, nor does it provide sufficient evidence that the use of the property has continuously 
been as part of a lawfully established commercial fishing operation and campground. 

 
 

Ground for Appeal #4: 
 

“The subject property is a legal parcel or is part of one.”   
 
STAFF RESPONSE:  The subject property was created by deed in 1998.  The Wasco County 
definition of a legal parcel is: 
 

 “A unit of land created as follows:  
a. A lot in an existing, duly recorded subdivision; or  
b. A parcel in an existing, duly recorded major or minor land partition; or 
c. By deed or land sales contract prior to September 4, 1974.”   

 
The 1998 deed illegally created this parcel as separate from the larger adjacent holdings of 
BNSF railroad. The creation of this property is not consistent with a., b., or c and is therefore 
inconsistent with the Wasco County definition of a legal parcel. The previous owners of this 
parcel were notified of the unlawful division in a 2001 letter from Wasco County Planning (See 
Attachment E). The current owners were notified of this issue in 2014.  Staff finds that this is not 
a legal parcel, nor is it part of one and does not comply with the Wasco County definition.   
 
 
Ground for Appeal #5: 

 
“The Planning Director erred in concluding that approval of the application is contrary to 
County policy.”   

 
STAFF RESPONSE:  Given that the parcel is not a legal parcel, and the use is not a lawful use, 
approving an expanded bathroom facility to serve the unlawful parcel and unlawful use would be 
a direct conflict with County policy. Because the property lies in EPD-7, and lawfully establishing 
the use would require a Conditional Use Permit that is not allowed in EPD-7, there is no path 
forward to allow the commercial use to continue to operate or expand with improved restrooms.  
 
The applicant claims that it is not apparent that this parcel lies in EPD-7.  In the Wasco County 
LUDO, Section 3.910 Natural Areas Overlay (EPD-7) states:  
 

“This overlay applies to all natural areas identified in the Wasco County Comprehensive 
Plan and to the Wasco County portions of the Deschutes, John Day, and White Rivers 
designated as Wild & Scenic Rivers as defined and protected in ORS 390.805 & 
390.826 or USFC & CFR.” 

 
ORS 390.826 states: 
 

“The following lakes and rivers, or segments of rivers, and related adjacent land are 
designated as scenic waterways: 
 

(5) The Deschutes Scenic Waterway which includes the segments … from 
immediately below the existing Pelton reregulating dam downstream to the 
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confluence of the Deschutes River with the Columbia River, excluding the City of 
Maupin.” 

 
The Pelton reregulating dam is in Jefferson County, thus all of the Deschutes River in Wasco 
County, except that which passes through the City of Maupin, is identified as a Wild & Scenic 
River. 
 
ORS 390.805 states: 

 
“Related adjacent land means all land within one-fourth of one mile of the bank on the 
side of … a river or segment of a river within a scenic waterway.” 

 
The subject parcel lies within one quarter mile of this section of the Deschutes River and is thus 
protected as adjacent land to a Wild & Scenic River in the State of Oregon.  This is made clear 
by Wasco County GIS maps and inventories showing the location of the overlay of EPD-7, Wild 
and Scenic Rivers specifically.  See Exhibit A, page 2, below for the information publicly 
available on the Wasco County Planning website which clearly identifies the property within the 
boundaries of EPD-7. 
 
In 1985, a section in Chapter 3 regarding Environmental Protection District 7 was added to the 
Wasco County LUDO.  Language was added in February 1989 specifically mentioning that this 
applies to the Deschutes and John Day Wild & Scenic Rivers.  The current language of the 
section reflects a 2012 update that included final language regarding the White River as well, 
which is the way the section reads today.  At the time of application these laws were in effect 
and the language upon which the interpretation is based has not changed.   
 
The applicant claims that unpublished Planning Commission and County Commission decisions 
regarding the uses allowed in EPD-7 are not “standards and criteria”.  The Board’s 2013 
interpretation of EPD 7’s restrictions – which did not include text amendments (further explained 
below) – was published as a Notice of Decision of the Wasco County Board of Commissioners 
decision on December 5, 2013 and is attached as Attachment F to the Summary of Information, 
including the official BOCC order signed on November 16, 2013. These documents were shared 
publically on the County’s website and are publically available at the office for review.  
 
As the result of an appeal of a single family dwelling in the EPD-7, the Planning Commission, 
and subsequently the Wasco County Board of Commissioners, determined staff had been 
applying the regulations within the EPD-7 Zone incorrectly.  As a result of the hearings, the 
County Commissioners approved the Findings that EPD-7 only allows uses listed as “permitted” 
in the underlying zone to be reviewed as conditional uses and other uses listed as “conditional 
uses” could not be applied for or approved.  The BOCC decision upheld the Findings approved 
by the Wasco County Planning Commission that stated: 
 

“FINDINGS:  The application must be denied because the proposed use, a non-farm 
dwelling is a conditional use, not “permitted outright” or “allowed” in the EFU Zone.  
 
Section 3.910.B sets forth the uses which are permitted in the Natural Areas Overlay (NAO).  
Although the term “allowed” is not defined, contextual analysis confirms that “allowed” 
means “allowed by right” or “permitted by right.”  The purpose statement of the NAO 
provides context.  LUDO Section 3.910.A states that “[t]his overlay district is intended to 
preempt conflicting use in areas identified in the Wasco County Comprehensive Plan as 
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containing significant natural value” (emphasis added).  Chapter 14.B.1 of the 
Comprehensive Plan identifies “residential development” as a “conflicting use” in the NAO.  
 
This interpretation is supported by comparing the NAO to Section 3.920 – Sensitive Wildlife 

Habitat Overlay (SWHO).  In contrast to the NAO, the SWHO in Section 3.920.D-E lists both 

“Permitted Uses” and “Conditional Uses” (emphasis added): 

D.  Permitted Uses: All uses allowed in the overlay shall be those farm and forest uses 

permitted outright by the underlying zone. 

E. Conditional Uses: The conditional uses permitted in the zones in which this overlay is 

applied, shall be those permitted conditionally by the underlying zone subject to the 

other applicable standards of this Section.  

 Here, the LUDO makes clear that the word “allowed” is synonymous with “permitted uses.”  

Under common standards of legal interpretation, where the same word is used in two 

provisions of the same law, that word retains the same meaning.  Therefore, the term 

“allowed” has the same meaning in both the NAO and the SWHO: “allowed” means “allowed 

outright” or “permitted outright.”   

The applicant makes the claim that in the case of inconsistent provisions in other documents 
then the Comprehensive Plan takes precedence.  Staff finds that the interpretation applied by 
the Board of County Commissioners of EPD-7 restrictions is consistent with the Comprehensive 
Plan, which states: 
 

“The Deschutes and John Day Scenic Waterways shall be maintained and protected as 
natural and open space areas with consideration (emphasis added by Staff) for 
agriculture and recreation” 
 

Wasco County does give consideration to both agriculture and recreation along these Scenic 
Waterways.  Consideration does not mean unrestricted allowance of all recreation activities on 
the Deschutes River.  Personal use of the river and its adjacent lands for hunting and fishing is 
not prohibited by the Wasco County LUDO.  Use of this parcel as part of a commercial guided 
fishing operation, however, is not permitted and, in this case, has not been shown to be a legally 
established non-conforming use.   
 
The Bureau of Land Management established in 1946, own and operate land along the 
Deschutes River.  There is extensive BLM land on the bank opposite the subject parcel.  The 
BLM website states:  
 

“The wide variety of values and activities we manage for include renewable energy 
production, mineral extraction, oil and gas leasing and development, timber harvesting, 
and grazing, as well as wildlife habitat, recreation, wild horses and burros, wilderness, 
scenic, historic and cultural resources .” 

 
They have a clearly established history of recreation use on the lands that they manage.  
Wasco County does not restrict recreation on BLM lands along the Deschutes River, including 
recreation associated with commercial guided fishing operations.  Staff finds that the denial of 
the Deschutes Nena, LLC application does not represent a conflict with the Comprehensive 
Plan, as Wasco County does give consideration to recreation.   

PC 2 - 7



Planning Commission Summary        Page 7 of 8 
PLAAPL-16-10-04 (Deschutes Nena) 

The applicant claims that all “all recreation uses in the A-1 zone are subject to review”.  This is 
incorrect.  To list as permissible every kind of recreation that private landowners engage in 
privately and non-commercially on their land, or on public land, would be a vast undertaking and 
is unnecessary.  Wasco County does not regulate personal recreational fishing on private land, 
just as it does not regulate other private recreation uses such as personal hunting, or hiking on 
private land.  The Wasco County LUDO does restrict public and commercial uses of private land 
as they have an impact on adjacent land owners and must be reviewed.  In the A-1 zone, under 
the EPD-7 overlay, the use of a private parcel in conjunction with a commercial guided fishing 
operation is prohibited in accordance with state and local laws and regulations.   
 
Staff finds that the Planning Director’s decision to deny the development application PLAMNS-
16-04-0013 is not contrary to County Policy, but is consistent with the Wasco County LUDO, the 
Wasco County Comprehensive Plan, and state laws and regulations. 
 
Ground for Appeal #6: 

 
“The Planning Director erred in concluding that guided recreational fishing is not a farm 
use.” 

 
STAFF RESPONSE:  The applicant claims commercial guided fishing is a Farm Use.  However, 
in a December 8, 2016 email to staff, Tim Murphy, Farm and Forest Lands Specialist from the 
Oregon Department of Land Conservation and Development (DLCD), confirmed staff’s 
assessment, stating: 

 
“ORS 215.203 states ““Farm use” also includes the propagation, cultivation, 
maintenance and harvesting of aquatic, bird and animal species that are under the 
jurisdiction of the State Fish and Wildlife Commission, to the extent allowed by the rules 
adopted by the commission.” The key word is “and”.  Harvesting is not enough, they also 
need to “propagate, cultivate and maintain” in order to be considered a farm use.”   
 

It was noted in the same email of Dec. 8, 2016 and in telephone calls with staff, that Jim 
Johnson, Land Use & Water Planning Coordinator from the Oregon Department of Agriculture, 
is also in agreement with that statement.  Staff concludes that there is no Farm Use occurring 
on this parcel, that the guided fishing and campground use is a commercial recreation use – a 
conditional use in this zone and overlay – and is therefore is prohibited. 
 
 
Ground for Appeal #7: 

 
“The guided fishing use of the property is not an illegal business use of the property and 
the County should withdraw the Order to Correct.”   

 
STAFF RESPONSE:  The applicant did not apply for the verification of a lawfully established 
non-conforming use; the applicant applied to replace an existing pit toilet with a new incinerating 
toilet, to serve a commercial recreation use. Regardless, the applicant has not submitted the 
required “preponderance” of evidence to demonstrate that the commercial recreation use is a 
lawfully established nonconforming use. The commercial use occurring on this parcel is 
prohibited under our current zoning regulations for the A-1 zone under the EPD-7 overlay.  In 
order to demonstrate a legal non-conforming use, the applicant would have had to provide 
evidence of (1) lawful establishment, and (2) the continual commercial use of this since 
establishment, as well as the continual, unaltered and unexpanded use of the toilet in 
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association with an allowed and lawfully established use.  Staff finds the applicant was not able 
to demonstrate the use was lawfully established. Staff determined through photographic 
evidence, as well as through the application itself, that the toilet has been altered, expanded, 
and occasionally removed and replaced since the current owners acquired the property. Staff 
concludes that a commercial guided fishing operation and campground (with toilets) is not a 
lawfully established use, and must be discontinued. Furthermore, the pit toilet serving this 
unlawful use must not be expanded to further serve or encourage the unlawful use. 
   

 
 
 

PC 2 - 9



 

Attachment B – Options & Staff Recommendation  Page 1 of 1 
PLAAPL-16-10-0004 of PLAMNS-16-04-0013 (Deschutes Nena) 

ATTACHMENT B 
 

PLANNNING COMMISSION OPTIONS & STAFF RECOMMENDATION 
 

 
Planning Commission Options 
 
A. Uphold the decision of the Planning Director and deny the appeal. 

 

B. Overturn the decision of the Planning Director and approve the Type 1 application for the 
replacement of an accessory structure (the pit toilet). 

 
C. Modify the decision of the Planning for the replacement of an accessory structure (the pit 

toilet) by making changes to Findings based on evidence provided at the hearing. 
 

D. Continue the hearing, to a date and time certain, if additional information is needed to 
determine whether standards and criteria are sufficiently addressed.    

 
 

Staff Recommendation: 
 
Because the subject parcel is not a legal parcel, the commercial use occurring on this parcel 
was not lawfully established and cannot be lawfully established under Wasco County’s EPD-7 
overlay requirements on the A-1 zone, the replacement of the existing, illegal toilet should not 
be approved, the current illegal toilet must be removed, and the commercial use must cease. 

 
Staff recommends Option A – Uphold the decision of the Planning Director and deny the 
appeal. 
 
Please Note: Since the continuance granted by the Planning Commission on January 3, 2017, 
Staff has continued to explore options with the applicant to resolve concerns addressed in the 
attached Background and Code Analysis.
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Vicinity Map 
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Environmental Protection District #7 Overlay 
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Site Plan 
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2/28/2017 Wasco County Mail  RE: Deschutes Nena

https://mail.google.com/mail/u/0/?ui=2&ik=052af74c89&view=pt&q=from%3Awk%40klgpc.com&qs=true&search=query&th=15a207360cce2a91&siml=15a2073… 1/4

Angie Brewer <angieb@co.wasco.or.us>

RE: Deschutes Nena 
1 message

Wendie Kellington <wk@klgpc.com> Wed, Feb 8, 2017 at 5:18 PM
To: Angie Brewer <angieb@co.wasco.or.us>
Cc: Scott Hodson <scotth@pactrust.com>, Dustin Nilsen <dustinn@co.wasco.or.us>, Will Smith <wills@co.wasco.or.us>,
Dan Olsen <Danolaw.olsen@gmail.com>

Hi Angie,

 

Responses below in Green.  Please include this email chain in the record. 

 

From: Angie Brewer [mailto:angieb@co.wasco.or.us]  
Sent: Wednesday, February 8, 2017 11:38 AM 
To: Wendie Kellington <wk@klgpc.com> 
Cc: Sco猄 Hodson <scotth@pactrust.com>; Dus����������� dustinn@co.wasco.or.us>; Will Smith
<wills@co.wasco.or.us>; Dan Olsen <Danolaw.olsen@gmail.com> 
Subject:  Re: Deschutes Nena

 

Hello Wendie, 

 

I hope you are managing to avoid the latest winter storm we are having. The weather continues to keep us on our toes
out in the Gorge. In response to the email chain below and the new email received this morning, I wanted to make sure
we are on the same page about the status of your application/hearings:

 

Planning Commission for appeal of Type 1 use:

1. As stated for the record at the end of the January Planning Commission hearing, the hearing was continued for 60
days to the March 7, 2017 meeting date, which will begin at 3pm and will again be located in the lower classroom of the
Discovery Center in The Dalles, Oregon. 

2. I appreciate your request for my feedback, and sincerely appreciate your desire to arrive at a solution, but if you'd like
it to be considered by the Planning Commission or have any formal feedback from staff at the hearing about the
solutions, you need to submit something formal for their consideration. Please submit any additional information you'd
like to us include in their packets by February 24, 2017.  The request made three weeks ago is what the county
thinks is needed to consider whether the replacement toilet permit can be granted as maintenance to a lawful
nonconforming use or a permitted use in the zone.  I asked what other fees the county wants or what form it
wants.  There is no specific form for this.  On the fees, the county advised the applicant of the amount of the fee
when the application was filed – we could not tell from the fee schedule what the fees would be  and the county
never indicated in the incompleteness period or at any other period, other than 7 days before the PC hearing,
that it felt it could ignore the NCU issues.  The county has known all along that whether the replacement toilet
permit can be granted as maintenance to a lawful nonconforming use or a permitted use in the zone was the
only issue – it has been clear from the beginning and the county has addressed (adversely) the NCU and
permitted use questions in its decisions, so I am at a loss to understand staff’s position at the PC that it now
can’t consider those issues.  We want the PC to consider those issues and need to know what exactly it is you
need to make that happen.  So far you haven’t said.  And we can’t tell.  So we ask again. 
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Board of County Commissioners for appeal of code compliance case:

3. You specifically requested that we hold off on the Board of County Commissioners hearing for the code compliance
issue until after the Planning Commission hearing had commenced. We continue to oblige that request.   We did not
ask for this; if you think we did please provide that information to that effect.  After the PC hearing, the code
compliance person asked if it was ok to continue to punt the code compliance hearing before the board and we
said yes, that was fine.  But we have never to my knowledge asked that the hearing not be set and I have no
assurance that it won’t be set at any particular time. 

 

Appeal to District Attorney for release of complete files:

4. We are actively working with the District Attorney to provide all of the information deemed by him to be appropriate to
share.   Ok

 

I hope this list is helpful. Please let me know if you have any additional questions or have any information you'd like us
to compile for the Planning Commission's review in March. 

 

Best,

Angie

 

Angie Brewer | Director 

PLANNING DEPARTMENT

angieb@co.wasco.or.us | www.co.wasco.or.us 
5415062566 | Fax 5415062561
2705 East Second Street | The Dalles, OR 97058

 

On Fri, Jan 13, 2017 at 4:43 PM, Wendie Kellington <wk@klgpc.com> wrote:

Thanks Angie.  I am genuinely trying to problem solve this.  I think we have a strong pathway to resolution, which I
hope is everyone’s goal.  Best, Wendie

 

From: Angie Brewer [mailto:angieb@co.wasco.or.us]  
Sent: Friday, January 13, 2017 4:04 PM 
To: Wendie Kellington <wk@klgpc.com> 
Cc: Sco猄 Hodson <scotth@pactrust.com>; Dus����������� dustinn@co.wasco.or.us> 
Subject:  Re: Deschutes Nena

 

Wendie,

 

Thank you for the follow up email and reiteration of your requests. I am working this with my staff and will respond to
you early next week with more information. 
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Thank you,

Angie

 

Angie Brewer | Director 

PLANNING DEPARTMENT 
 
angieb@co.wasco.or.us | www.co.wasco.or.us 
5415062566 | Fax 5415062561 
2705 East Second Street | The Dalles, OR 97058

 

On Wed, Jan 11, 2017 at 11:59 AM, Wendie Kellington <wk@klgpc.com> wrote:

Hi Angie,

 

This circles back on our call last week.  As a reminder, I called for two purposes.

 

One, to reset on the Deschutes Nena land use application and the other to discuss a settlement. 

 

First, I was and am very surprised at the staff position at the hearing that the applicant had not sought a
determination from the county that its requested toilet replacement was on a lawful parcel to serve a lawful
nonconforming use.  This was the applicant’s request and it has been plain in the application submittals.  That
application was submitted on the only “land use application” form the county has.  There is no form for a
“verification of a nonconforming use”.  The issue was never raised by the county in the completeness stage (the
county never asked for a particular form or fee beyond what the applicant supplied), or indeed complain at all until,
in the 7 days before the hearing, in the appeal hearing staff report.  The NCU issue was even addressed in that
appeal hearing staff report, while claiming not to do so, which further complicates matters.  As far as I know, there
is no reason for the county to refuse to address the questions raised by the land use application.  See for example
Venable v. City of Albany 33 Or LUBA 1 (1997); Douglas v. City of Salem, 53 Or LUBA 567 (2007); Brown v. City of
Ontario, 33 Or LUBA 180 (1997) and other similar cases.  If the county wants a bigger fee, we are happy to pay it. 
But we do want the nonconforming use issue answered.

 

Second, it is possible that the dispute between the two neighbors will settle.  Part of that is that the Applicant
Deschutes Nena may be willing to give up on its NCU right for fishing guides to use the property for stopping,
eating, and sleeping, and instead just use the property for personal use.  My question to you, was if that
concession were made, would the county be willing to (1) enter into a compliance agreement with Deschutes Nena
to that effect whereby Deschutes Nena agrees not to use the property commercially and the county in exchange
dismisses its code enforcement case, and (2) could the toilet question be brought to the planning commission for it
to resolve only the lawful parcel issue.  Your thoughts on these questions would be appreciated at your earliest
opportunity.  Thank you.  Best,  Wendie
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Wendie L. Kellington|Attorney at Law. 
P.O. Box 159 
Lake Oswego Or 
97034

(503) 636-0069 office 
(503) 636-0102 fax  
wk@klgpc.com 
www.wkellington.com

 

This e-mail transmission is intended only for the use of the individual or entity to which it is addressed, and may contain
information that is PRIVILEGED, CONFIDENTIAL, and exempt from disclosure by law.  Any unauthorized dissemination,
distribution or reproduction is strictly prohibited.  If you have received this transmission in error, please immediately notify
the sender and permanently delete this transmission including any attachments in their entirety.
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